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Florida Law Review, Vol. 9, Iss. 1 [1956], Art. 11
UNIVERSITY OF FLORIDA LAW REVIEW
HOMESTEAD: ABANDONMENT
L'Engle v. Forbes, 81 So.2d 214 (Fla. 1955)
Plaintiff and his wife lived on their homestead property until June,
1952, when he was called into active military service. Plaintiff's wife
accompanied him on his tour of duty, and their home was occupied
by tenants for the remainder of 1952 and all of 1953. The tax assessor
denied the claim for homestead exemption for 1953. The trial court
upheld the action of the assessor by dismissing plaintiff's complaint.
On appeal, HELD, plaintiff's absence did not constitute an abandonment
of the homestead and he is entitled to the exemption. Judgment reversed.
The Florida Constitution provides a homestead tax exemption
of five thousand dollars to every person who has the legal or equitable
title to real property, resides thereon, and makes it his permanent home
or the permanent home of a person legally or naturally dependent
upon him." A statute provides that homestead tax exemption provisions shall not be construed to require continuous physical residence
2
on the property.
The question of abandonment has been before the Florida Court
many times in the past. The Court has held that a temporary absence
with an abiding intent to return does not constitute an abandonment,
-whether the absence is for business, pleasure, or health,3 for the benefit
of the family,' or for any reason.5 Renting during the tourist season,6
spending part of the year away from home 7and
the prolonged absence
of the husband because of illness s do not constitute an abandonment
of the homestead.
In Jacksonville v. Bailey9 the Court held that renting the home
during the tourist season from December to March does not constitute
'FLA. CoNsr. art. X,
2FLA. STAT. §192.14

§7.
(1953).
3Lanier v. Lanier, 95 Fla. 522, 116 So. 867 (1928) (dictum).
4Olesky v. Nicholas, 82 So.2d 510 (Fla. 1955); Read v. Leitner, 80 Fla. 574, 86
So. 425 (1920).
SJacksonville v. Bailey, 159 Fla. 11, 14, 30 So.2d 529, 530 (1947) (dictum).
9Jacksonville v. Bailey, 159 Fla. 11, 30 So.2d 529 (1947); Collins v. Collins, 150
Fla. 374, 7 So.2d 443 (1942).
7Hillsborough Inv. Co. v. Wilcox, 152 Fla. 889, 13 So.2d 448 (1943).
-8Nelson v. Hainlin, 89 Fla. 356, 104 So. 589 (1925).
9159 Fla. 11, 30 So.2d 529 (1947).
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CASE COMMENTS
an abandonment of the homestead for tax exemption purposes as
long as the owner has an abiding intent to return. In McCullough v.
ForbesO an eighty-six-year-old widow was forced to leave her home for
reasons of health; the Court held that she had abandoned the homestead even though she had an intention to return when her health permitted. The Court in the instant opinion reconciled the Bailey and
McCullough cases by pointing out that in the latter the trial court
made a finding, supportable by facts on the record, that the widow
had permanently abandoned her homestead.:1
The instant decision is perhaps most important for its clarification
of the precedent to be used in determining whether property is entitled to homestead tax exemption. The criteria used in forced sale
and prohibition of devise situations to determine whether the homestead has been abandoned is also to be used in tax exemption cases: 12
"[W]e think it can fairly be said that the Legislature intended
to adapt to the homestead tax exemption privilege ...the rules
previously developed by this court with respect to the homestead character of property within the meaning of [the exemption from forced sale and prohibition of devise clauses] of
Article X."
The language used by the Court is apparently broad enough to apply
to the problem of whether a homestead has been established.
Unfortunately, there is still no method of assuring uniformity of
procedure among tax assessors in granting or rejecting applications for
tax exemptions in abandonment cases. As a practical matter, the assessor's determination of whether property is homestead is usually final;
the lack of specific rules to guide the assessor enhances the possibility
of unfair result. Since a large number of home owners, including
servicemen, students, and those who own homes elsewhere, do not
live in their Florida homes part or all of the tax year, a statute should
be enacted dearly defining the criteria to be used in determining
whether a homestead has been abandoned.
GENE.

R.

OSSELMER

1047 So.2d 780 (Fla. 1950), 4 U. FLA. L. REv. 406 (1951).
"At 215.
"2At 216.
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